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OP1 NI ON

Franks. J.

In this action the original appellant Robert B.
Bozeman di sm ssed his appeal, and plaintiff as cross-
appel | ant, has appealed the Trial Court’s directing verdicts

for the remai ni ng def endants.



The issue before us is whether the evidence, when
taken in the nost favorable light to plaintiff, creates a
factual dispute as to whether these defendants are vicariously
liable to plaintiff under the doctrine of respondeat superior.

The evi dence established that these defendants co-
sponsored a rodeo with Spur NS Rodeo Conpany, a rodeo stock
conmpany, and shared the profits fromthe rodeo. Defendant
Bozenman was enpl oyed by Spur NS, and he was given
responsibility for getting the horses ready and organi zi ng the
riders who brought the flags and colors into the arena, and he
served as well as a “pick-up” rider in the arena. It is
plaintiff’s contentions that these defendants and Spur NS were
partners, Bozeman was an enpl oyee of the partnership, the
assault was within the course and scope of his enploynent;
therefore, these defendants are jointly and severally liable
under the doctrine of respondeat superior.

Assum ng, w thout deciding, that the status of
Bozeman’ s enpl oynent was a jury issue, we cannot agree that
reasonabl e mnds would differ on the liability of the
def endants under the doctrine of respondeat superior. As this
Court noted in Tennessee Farmers v. Anerican Miutual, 840
S.W2d 933 (Tenn. App. 1992), whether an enployee is acting
wi thin the course and scope of his enploynent is generally a
question of fact. But, we said:

However, it beconmes a question of |aw when the facts

are undi sputed and cannot support conflicting

concl usi ons.
ld. at 937.

Thus, whether an enployee is acting within the scope

of his enploynent can be reviewed as a question of

| aw where the enpl oyee’s acts are clearly beyond the
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scope of his authority.
ld. at 937.
The applicable general rule often cited is set forth
i n Anderson v. Covert, 245 S.W2d 770 (Tenn. 1952):
That for the acts of the servant, within the general
scope of his enploynent, while engaged in his

master’ s busi ness, and done with a view to the
furtherance of that business and the master’s

interest, the master will be responsibl e, whether
the act be done negligently, wantonly, or even
wilfully.

pp. 771-2.

The undi sputed evidence in this case shows that
plaintiff had been drinking before comng to the rodeo, and
was acquai nted with Bozeman. Plaintiff characterized Bozeman
as %a good friend of mne?. Bozeman physically assaulted
plaintiff and was convicted of the crinme. The dispute
surrounding the incident is that plaintiff contends there was

! and he was assaulted before

no provocation for the assault,
he realized he was being attacked. Bozenan testified that he
t hought plaintiff was about to strike him and since he was
wearing a col ostony, he feared for his safety and struck the
plaintiff, rendering hi munconscious.

There is no evidence that Bozeman was attenpting to
evict the plaintiff fromthe rodeo, or subdue himfor
di sorderly conduct. Plaintiff’s evidence is the attack was
unpr ovoked and Bozeman’s evidence is that Bozenman feared for

his own safety, and he thought the plaintiff was about to

strike him The assault was not within the so-called “zone of

Y'n a parking area reserved for rodeo participants, plaintiff put his
arm around Bozeman and said Bozeman had been too critical of his
daughter who was a rodeo participant.



ri sk” associated with the rodeo.”? On this evidence, the
assault was not within the scope of the vicarious liability
rule. The assault had no real connection with the enployer’s
busi ness, but arose froma personal altercation. On this we
bel i eve, reasonabl e persons woul d agree.

W affirmthe judgnment of the Trial Court and remand

at plaintiff’s cost.

Her schel P. Franks, J.

CONCUR:

Houston M Goddard, P.J.

Charl es D. Susano, Jr.

>The Anderson court said to hold the master responsi ble the tort must be
commtted in the course of employment as an incident thereof, and “done
with a view to the furtherance of that business and the master’s
interest.” 1d. 772.



